STATE OF VERMONT
GREEN MOUNTAIN CARE BOARD

In re:  Northeastern Vermont Regional )

Hospital Emergency Room )
Extension Request for Jurisdictional ) GMCB-006-22con

Determination )

)

ORDER DETERMINING
NO JURISDICTION ASSERTED FOR
MENTAL HEALTH SUPPORT AREA ADDITION

The Green Mountain Care Board (GMCB or Board) reviews and approves new health
care projects as defined in 18 V.S.A. § 9434. A “new health care project” includes, inter alia, a
hospital’s construction, development, renovation, or other establishment of a health care facility,
or any capital expenditure by or on behalf of a hospital, for which the capital cost exceeds
$3,365,386.00. 18 V.S.A. 8 9434(b)(1), as revised by Certificate of Need Bulletin 004 (March
30, 2022). The Board recently received an extension of its authority to waive or permit variances
from State laws, guidance and standards related to Certificates of Need to the extent permitted
under federal law, as necessary to prioritize and maximize direct patient care, safeguard health
care provider stability, and allow for orderly regulatory processes that are responsive to evolving
needs related to the COVID-19 pandemic. Act 85, An act relating to extending COVID-19 health
care regulatory flexibility (2022) § 5.

In letters dated March 28, 2022, and May 10, 2022, Northeastern Vermont Regional
Hospital (NVRH) submitted and then clarified its request for a jurisdictional determination to
separate the proposed Mental Health Support Area (MHSA) and the Emergency Room/West
Wing renovation (ER/WW) into two separate projects and to find that the MHSA is not subject
to Certificate of Need (CON) review. As a general matter, it is not permissible for health care
facilities to separate out components of a proposed health care project, particularly when such
fractionalization would allow a health care facility to avoid jurisdiction. See Board Rule 4.000, §
4.207. However, due to the urgent nature of this project, we find that the specific characteristics
of the proposed project and the circumstances during which the request has been made support a
determination that the MHSA and the ER/WW are two separate projects. In addition, because the
MHSA falls below the expenditure threshold, the MHSA is not subject to CON review.

As has been reported by the Department of Mental Health (DMH), the issue of mental
health patients boarding in EDs while awaiting inpatient psychiatric treatment has been
challenging for many years but has been greatly exacerbated by inpatient bed closures and
workforce challenges during the COVID-19 pandemic. Memorandum from DMH Commissioner
to Green Mountain Care Board, April 26, 2022. NVRH expressed its sense of urgency within
this context to complete the MHSA to address the critical need for more appropriate space to care
for people who may be experiencing a mental health crisis.
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GMCB Rule 4.000, § 4.207(2) provides considerations to guide the Board’s determination
of the propriety of separating a project into components: (a) the structural interrelationship; (b)
the financial interrelationship; (c) whether there is a single overall objective; and (d) the relative
time frames. Based on the information provided by NVRH in the environment described by
DMH, all four considerations support separating the MHSA from the ER/WW.

The MHSA is structurally separate from the ER/WW. The MHSA will be a newly
constructed freestanding structure of 2,996 square feet and will connect to the existing Emergency
Department by a corridor. Even if the ED/WW is never completed, the MHSA will be fully
functional as an addition to the main hospital.

There is no financial interrelationship between the funding sources for the MHSA and the
ED/WW. NVRH has is slated to receive $3 million in federal funding to cover the MHSA project
cost. The funds must be spent within three years of receipt. The ED/WW is not eligible for the
federal funding and will instead be funded with cash reserves, philanthropic donations, and long-
term debt.

The MHSA and ED/WW projects are intended to address two distinct, but overlapping,
objectives. The primary objective of the MHSA is to provide a better environment for patients in
mental crisis, especially those who would otherwise have to stay in the ED for an extended period
time while waiting for placement in a more appropriate facility. The current ED configuration is
not designed for or suitable for such long-term stays. In 2022 the average length of stay for patients
with mental health symptoms was 27.7 hours. The ED clinical treatment rooms are 85 square feet
and offer little privacy for meeting with family, counselors, or advocates. The primary objective
of the ED/WW is to bring the overall ED and laboratory space into compliance with current
guidelines. The renovation will improve the ED’s layout and will increase the number of clinical
treatment rooms to better facilitate confidentiality of communications between providers and
patients and increase the opportunities for ED patients to go directly into a treatment room without
having to remain in the waiting area for an extended period of time. It will also increase and
improve laboratory space.

The MHSA will commence construction before the ED/WW. NVRH intends to begin
MHSA construction in the Fall of 2022 and complete it by January 2024. NVRH plans to begin
construction of the ED/WW a year later, in the Fall of 2023, and complete it by May 2026.

Given the impact of the COVID-19 pandemic on mental-health-related ED visits, the time
restrictions of the federal funding, and NVRH’s urgent need to increase and improve its mental
health support area, we grant NVRH’s request to treat the MHSA as a separate project. NVRH
took a proactive approach in seeking a Board determination. The projects are structurally distinct,
will be constructed on separate timelines, will receive funding from distinct and unrelated sources,
and are intended to address distinguishable, if overlapping, health care concerns. In addition, the
regulatory flexibility offered by Act 85 allows us to relax certain regulatory standards in response
to the evolving needs related to the COVID-19 pandemic. In this situation, the ability for NVRH
to benefit from federal funding and to expand mental health treatment within approximately 20
months meets Act 85’s direction “to prioritize and maximize direct patient care [and] safeguard
the stability of health care providers.” 2022, No. 85, 8§ 5(a).

Because the total project cost is $2,856,287.00, including a 15% contingency, it falls below
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the monetary jurisdictional threshold and is not subject to CON review. See 18 V.S.A. §
9434(b)(1), as revised by Certificate of Need Bulletin 004 (March 30, 2022). NVRH shall report
to the Board when it receives confirmation that it has been officially awarded the federal funding
and upon completion of the project to report the total amount dispersed.

As NVRH proceeds with developing and implementing this project, if there are any
changes in type, scope, or cost of the Project, it is directed to contact the Board immediately so
that we may determine whether any further process is necessary. Failure to do so as required by
GMCB Rule 4.301(4) may result in sanctions, as specified in 18 V.S.A. § 9445.

SO ORDERED.

Dated: May 18, 2022 at Montpelier, Vermont

s/ Kevin Mullin, Chair

s/ Jessica Holmes GREEN MOUNTAIN
CARE BoARD

s/ Robin Lunge OF VERMONT

s/ Tom Pelham

s/ Thom Walsh

N N N N N N N N N

Filed: May 18, 2022

Attest: /s/ Jean Stetter
Green Mountain Care Board
Administrative Services Director

NOTICE TO READERS: This document is subject to revision of technical errors. Readers are
requested to notify the Board (by e-mail, telephone, or in writing) of any apparent errors, so that any
necessary corrections may be made. (Email address: Abigail.Connolly@vermont.gov).
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